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What you can expect today

Lunch and Learn Series
90 minutes in total (presentation and Q+A)

This is legal information, not legal advice.
The information is current as of today’s date Feb 8, 2024
Recording and slides will be sent out afterward.

ASL Interpretation is available. Subtitles (closed captioning) have also
been enabled.
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Land Acknowledgement

CLEO’s work takes place across the home and traditional territory of the
Mississaugas of the Credit, the Haudenosaunee, and the Wyandot peoples,
on land that many of us know as Ontario.

As we provide legal information today, we acknowledge the ongoing impact
of colonization and anti-Indigenous racism, built into our laws and legal
systems, resulting in devastating pain and inequality for Indigenous Peoples
of every generation.

We also recognize the incredible amount of work that Indigenous Peoples
contributed to the Calls to Action in the Truth and Reconciliation Commission
report calling for Equity for Indigenous Peoples in the Legal System.
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Relocating with children during
divorce or separation — Part 2

Presented by:
Min Jin, Staff Lawyer, Luke's Place
Phebe Quaye, Program Manager, Luke's Place




About Luke's Place

)

Luke’s Place

Luke's Place is an award-winning non-profit centre of
excellence organization solely devoted to improving the
safety and experience of women and their children as
they proceed through the family law process after fleeing
an abusive relationship.

lukesplace.ca 905-728-0978
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Change her experience. Change their lives.
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Contextualizing Relocation

Some research suggests that 90 to 95 percent of parents
= proposing to relocate with a child are women.

A woman may need to move away from the area in order to
keep herself and her children safe. This move may be to another
home or apartment in the same town or community, or it could
be a move to another town or community altogether.

( Luke's Place
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- Step 1: Determine whether it is a relocation or change in

residence.

a move that will not

Cha nge | N significantly impact the
residence child’s relationship with

the other parent

a move that will
significantly impact the
child’s relationship with
the other parent

Relocation
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Step 2: Give notice

NOTICE FOR A CHANGE IN PLACE OF NOTICE FOR RELOCATION:

RESIDENCE:

Section 39.1 of the CLRA and section 16.8 of o To be sent 60 days before the date of the
the Divorce Act require the parent seeking to proposed move

move with the children to let the other parent o Should include

know, before the move takes place, when the 4+ Name of person proposing to move and
move is happening, what the family’s new children who will be moving

address will be and any other new contact 4+ Current contact information
information. + Names of any person who has PT, DMR

or contact in respect of the child

+ expected date of the relocation

4+ Address of the new place and contact
information

4+ A proposal about how PT or DMR could
be exercised

ce

rience. Change their lives.

N

Change her expe



Step 3: Wait and see if there is an objection

Change in
residence

Relocation [Eeere: parent has the
obligation to either
formally send an
Objection of Relocation
form or start a court
application within 30 days
of receiving the notice.

Once the notice has been
provided, the parent can
move. No consent or
court order is required

If they agree to the move,

The only issue that may the parent can move so

arise is if the other parent long as there is no existing

argues that it is a court order that precludes

relocation and not a relocation and no active

change in residence family court case about
the issue

( Luke's Place
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The court will need to determine
Court whether the move should be
Process permitted based on the best interest of
the children.

What Happens if
the Other Parent

Opposes the Move?
The language in both the Divorce Act

Burden and Children’s Law Reform

o dl'dqele @ Actprovides some guidance on which
parent bear the burden of proof.




What are some of the things a court will consider?




Best Interest of the Child

each spouse’s willingness to

the nature and strength of support the development the historv of care of the
the child’s needs the child’s relationship with and maintenance of the yo
o . .. child
each spouse child’s relationship with the
other spouse
Car the child’s cultural, linguistic, the ability and willingness of
the child’s views and lii iritual lans for the child” h .
references religious and spiritua any plans for the child’s care each person to care for and
P upbringing and heritage meet the needs of the child
the ability and willingness of any civil or criminal
each person in respect of proceeding, order, condition,
whom the order would apply any family violence or measure that is relevant
to communicate and to the safety, security and
cooperate well-being of the child

) Luke's Place
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Family Violence

whether there is a pattern of
coercive and controlling
behaviour in relation to a
family member

the nature, seriousness and
frequency of the family
violence and when it occurred

the physical, emotional and
psychological harm or risk of
harm to the child

any compromise to the safety
of the child or other family
member

any steps taken by the person
engaging in the family violence
to prevent further family
violence from occurring and
improve their ability to care for
and meet the needs of the
child

whether the family violence is
directed toward the child or
whether the child is directly or
indirectly exposed to the
family violence

whether the family violence
causes the child or other family
member to fear for their own
safety or for that of another
person

any other relevant factor

) Luke's Place
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Additional Factors Specific to Relocation




Factor 1 — Reason for Relocation

The legislation has now explicitly stated the reason as
a factor to be considered to the extent it relates to
the children’s best interests.

A

Things like moving to be closer to family, or to benefit

from housing support, childcare, better employment

and education opportunities have direct and indirect
impacts on the best interests of the child.

( Luke's Place
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Factor 1 — Case Example

In V.S. v. FF., 2021 ONCJ 588, the father sought to relocate the child with him
from Brampton to Wolf Island near Kingston.
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Factor 2 — The impact of the relocation on the Child

Some common items we see discussed in

cases under this factor are:

The Child's | Childrens
Age of .
. Support views and
Child
System | preferences

G Luke S Place
\\_ ) Change her experience. Change their lives.
V
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Factor 3 — The amount of time spent with the child

* The court prefers to maintain stability. Maintaining stability
could either mean:

Keeping the child
with their
current/historical
primary caregiver.

Keeping the child in
their current
community/school.
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Factor 3 — Case Example

 Inthe case of N.F. v. 5.G., 2023 ONSC 2644, the court considered the mother’s relocation
request from Barrie to Orangeville after one year of a shared parenting time arrangement.

The Mother was
Primary Caregiver
for the First Four
Years.

Shared Parenting
Arrangement of
One Year
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Factor 4 — Whether the person who intends to relocate the child

complied with any applicable notice requirement under section

16.9, provincial family law legislation, an order, arbitral award,
or agreement.

@, ke' |
. °) Luke's Place
) Change her experience. Change their lives.
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Factor 5 — The existence of an order, arbitral award, or
agreement that specifies the geographic area in which the child
is to reside.

) Luke's Pl
%) Luke s Place
\‘ Change her experience. Change their lives.




Factor 5 - Case Example

* |n the case of Lemay v Lemay, 2023 ABKB 303, the court found that
an existing order that said the parties would live close enough
together in Alberta to accommodate parenting time does not
engage this factor.

 The term that the parents would live close together was implicit in
any shared parenting agreement or order to accommodate that
arrangement.

* The court’s commentary in that case was, this factor is intended to
engage a situation where the very question of a geographic
location of a child’s residence was the subject of a binding decision
or agreement.

(@_ Luke's Place
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Factor 6 — The reasonableness of the proposal of the person
who intends to relocate the child to vary the exercise of
parenting time, decision-making responsibility or contact,
taking into consideration, among other things, the location of
the new place of residence and the travel expenses

eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee
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Factor 6 - Case example

In the case of Al Kowatli v Berrwin, 2021 ONSC 4999, the mother proposed “liberal parenting time during school

holidays,” “to waive support and provide $15,000 a per year to offset travel expenses” and “weekly telephone/video
calls.”
Her proposal of
There were no propos
. . . only one video
No SpECIfIC were provisions about

call per week is
on principle not
reasonable.

provided. how transfer
would be done.

*) Luke's Place
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Factor 7 - Whether each person who has parenting time or
decision-making responsibility or a pending application for a
parenting order has complied with their obligations under
family law legislation, an order, arbitral award, or agreement,
and the likelihood of future compliance

eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee
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Questions?
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Safety Planning and How to Support the Client

Seek to Take into

reduce or account the It will have It will change
eliminate the specific legal short- and/or as a result of
range of risks issues the long-term changed

the woman woman is time frames circumstances
faces dealing with

\\? Luke's Place

Change her experience. Change their lives.




~

Elements that might be included in a safety plan for a woman
involved in a relocation process could include:

\
Physical Safety J
N |
Privacy and online
Safety plan for court J safety J

Reminders not to leave
Communication any emails or websites
accessible

Limiting information
shared to the other
parent's family/friends

\. 4




Tips for Supporting Your clients

- N N
Provide legal
information
about what Discuss the
the Divorce importance

Act and of seeking
Children's legal advice.

Law Reform
Act require

N AN s/

e N

Support
woman with
reviewing
her safety
plan

e/

4 ~

Assist
woman in
gathering the
evidence she
needs to
support her
claims

. y

4 N e
Supporting
the woman .
to anticipate S:p;:cc:rtorg;h Providing
what the Zreﬁtin emotional
other parent P lan & support
may bring P
up
& U\ U\ 5

) Luke's Place
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Court Process

Court decides it
is in children’s

Parent A brings
Application
seeking to
relocate
children.

best interest to
relocate with
Parent A.

Parent A
provides Notice
of Relocation
with 60 Days

Parent B
provides Notice
of Objection
within 30 days.

Court Process

Notice

Parent B brings \ Court decides it

icati is in children’s
Application to \
best interest to
prevent

i stay where the
Relocation. y y

Lu Place

Change her experience. Change their lives.




What if | need to move right away?

A court will be more reluctant to upset the status quo on an interim basis and permit the
move when there is a genuine issue for trial.

There can be compelling circumstances that might dictate that a judge ought to allow the
move. For example, the move may result in a financial benefit to the family unit, which will
be lost if the matter awaits a trial, or the best interests of the children might dictate that
they commence school at a new location.

Although there may be a genuine issue for trial, the move may be permitted on an interim
basis if there is a strong probability that the custodial parent’s position will prevail at a trial.

See case examples: Borrens v. Siddiqui, 2021 ONSC 7829 and Abbas v. Ayoade, 2020 ONSC
5821

( Luke's Place
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What if | have already moved?

Courts will try and discourage self-help remedies as much as possible. This means they
don’t really like approving moves that have taken place without the proper process having
been followed.

If someone has taken matters into their own hands and moved with a child without a court
order or agreement, the court may make an order requiring that the child be returned to
the jurisdiction where they lived right before the move.




Case example — Jennings v. Cormier, 2022 ONCJ 338

* Mother moved with children from Toronto to Pembrooke, Ontario after receiving
father’s Objection to Relocation Form and without a court order permitting the

move
e Court ordered that mother return the children to Toronto

“The mother's willingness to relocate with the children almost five hours from their father in
the face of the father's clear opposition is concerning for the court. The mother was aware of
her obligations under the Act to provide notice to the father of her desired move. She therefore
knew or ought to have known that once she obtained a Notice of Objection from the father, she
requires a court order permitting the move. Her decision to move despite the father's objection

cannot be condoned by the court.” (para 65)

(CO) Luke's Place
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What do | do if the court says the kids cannot move with me?

* If the court makes an order denying relocation, she cannot relocate with the child.

 She may decide to proceed with the move, which she can do as long as she does not take
the child with her.

* In that case, woman and the other parent will need to modify the parenting agreement to
reflect a realistic plan that takes into account the relocating parent's new location.




O ]
@) Luke's Place




$ C L E O I(E;c?lrlr;;nt'.ij;iLjTlrl;Zigc?llJEiEEf:jS:H?'::i?sgntaﬁn
Resources
Steps to Justice

Family Law

Separation and Divorce

Decision-making and time with children

My Safety Plan — template to create one

Moving or traveling with children
| don’t have a court order about parenting. Can | move with my child?

All resources listed on these slides have been added to the
webinar handout ©



https://stepstojustice.ca/legal-topic/family-law/
https://stepstojustice.ca/legal-topic/family-law/separation-and-divorce/
https://stepstojustice.ca/legal-topic/family-law/decision-making-and-time-children/
https://stepstojustice.ca/questions/family-law/i-dont-have-court-order-about-parenting-can-i-move-my-child/

'V'
S C I EO Communily Legal Educalion Onlario
Educatian juridique communautaire Ontario

iy,
Resources

CLEO’s Guided Pathways

Family Law Guided Pathways

CLEO’s Family Law Guided Pathways are a series of online interviews that help
you fill out the court forms you need for your family law matter. Use these
tools to fill out family law court forms.



https://stepstojustice.ca/guided-pathways/family-law-about/
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Resources

Luke’s Place support and Resource Centre for Women and Children

Luke’s Place works with women who have been subjected to abuse to support them
and their children through the family law process.

Custody and access laws have changed

On March 1, 2021, significant changes to the custody and access provisions of the
federal Divorce Act and Ontario's Children's Law Reform Act came into effect. See Luke’s
Place Toolkits and Presentations for these changes.

The law and parenting arrangements after separation
Toolkit on post-separation parenting arrangements

What do | need to do if | want to move?

Resources for service providers



https://lukesplace.ca/
https://lukesplace.ca/resources/custody-and-access-laws-have-changed/
https://lukesplace.ca/the-law-and-parenting-arrangements-after-separation-new-toolkit-from-lukes-place/
https://lukesplace.ca/what-do-i-need-to-do-if-i-want-to-move/#:~:text=For%20a%20change%20of%20residence,telephone%20number%20or%20email%20address).
https://lukesplace.ca/for-service-providers/
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Resources

Luke’s Place support and Resource Centre for Women and Children

Luke’s Place Legal Clinic connects women with lawyers for free legal advice on
family law issues. Call 905-728-0978 or 1-866-516-3116.

A toolkit for women - the law and parenting arrangements after separation.

Summary of cases involving family violence and relocation

Blog post on the changes to the legislation involving relocation



https://stepstojustice.ca/resource/luke-s-place-virtual-legal-clinic/
https://lukesplace.ca/the-law-and-parenting-arrangements-after-separation-new-toolkit-from-lukes-place/
https://lukesplace.ca/recent-case-relocation-in-the-context-of-family-violence/
https://lukesplace.ca/relocating-with-children-what-are-the-changes-to-the-divorce-act-and-childrens-law-reform-act/
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Resources

Luke’s Place support and Resource Centre for Women and Children

Bloqg post on relocation and what a court will consider when deciding whether to
allow a parent to relocate with their child.

RESOURCES FROM OUR EMERGENCY MOTION WEBINAR OCT 17

Family Court and Beyond website: The family court survival workbook for
women leaving abusive relationships - Family Court & Beyond
(familycourtandbeyond.ca)

Customized training on relocation for community workers and legal
advocates Training for service providers - Luke's Place (lukesplace.ca)



https://lukesplace.ca/how-does-the-court-decide-whether-i-can-relocate-with-my-children-after-leaving-my-partner/
https://lukesplace.ca/how-does-the-court-decide-whether-i-can-relocate-with-my-children-after-leaving-my-partner/
https://cleoconnect.ca/wp-content/uploads/2023/10/2023-10-17-CLEO-Resources-and-Supports-from-emergency-motions-webinar.pdf
https://familycourtandbeyond.ca/
https://familycourtandbeyond.ca/
https://familycourtandbeyond.ca/
https://lukesplace.ca/for-service-providers/training-for-service-providers/
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Community Legal Clinics

Luke’s Place Legal Clinic connects women with lawyers for free legal advice on
family law issues. Call 905-728-0978 or 1-866-516-3116.

For l\évomen living in Durham Region. Connect with a family court support
worker.

Call at 905.728.0978 ext.235 or toll free at 1.866.516.3116 ext.235, or email at
intake@lukesplace.ca to learn more or book an appointment.

Located elsewhere in Ontario?

If you live elsewhere in Ontario, find support in your area by visiting this listing of
Family Court Support Workers . We can also connect you to a family law lawyer for
free summary legal advice through our Legal Clinic.



https://stepstojustice.ca/resource/luke-s-place-virtual-legal-clinic/
mailto:intake@lukesplace.ca
https://www.ontario.ca/page/family-court-support-workers
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Community Legal Clinics

Aboriginal Legal Services

Support for Indigenous Families involved with Family Court + Alternatives to Court for
Indigenous Families — list of resources

Barbra Schlifer Commemorative Clinic

We help women in Toronto who've experienced physical, sexual, or psychological abuse. The
Clinic represents women in family and immigration court for free. The Clinic accepts collect calls
and can be reached at 416-323-9140 or 416-323-1361 (TTY).

List of Services in Ontario - Where there is Partner Abuse

Find your Community Legal Clinic



https://www.aboriginallegal.ca/
https://lukesplace.ca/why-do-so-few-indigenous-women-engage-with-the-family-law-system/
https://lukesplace.ca/why-do-so-few-indigenous-women-engage-with-the-family-law-system/
https://stepstojustice.ca/resource/barbra-schlifer-commemorative-clinic-1-1-1-1/
https://stepstojustice.ca/legal-topic/family-law/partner-abuse/services/
https://www.legalaid.on.ca/legal-clinics/
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Community and Legal Resources

Legal Aid Ontario
How do | apply for Legal Aid?

Call Monday to Friday, 8 a.m.to 5 p.m.
1. 416-979-1446 (Greater Toronto Area)
2. 1-800-668-8258 (toll-free)

Justice Net JusticeNet is a not-for-profit service helping people in need of
legal expertise, whose income is too high to access legal aid and too low
to afford standard legal fees.



https://www.legalaid.on.ca/services/how-do-i-apply-for-legal-aid/
tel:4169791446
tel:18006688258
https://www.justicenet.ca/
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Community and Legal Resources

Legal Aid Ontario
How do | apply for Legal Aid?

Call Monday to Friday, 8 a.m.to 5 p.m.
1. 416-979-1446 (Greater Toronto Area)
2. 1-800-668-8258 (toll-free)

Justice Net JusticeNet is a not-for-profit service helping people in need of
legal expertise, whose income is too high to access legal aid and too low
to afford standard legal fees.



https://www.legalaid.on.ca/services/how-do-i-apply-for-legal-aid/
tel:4169791446
tel:18006688258
https://www.justicenet.ca/
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Helplines

There is emer?ency, 24-hour a day telephone support available. These helplines

offer emotional support over the telephone and can refer you to community services

{({)r people vl\iho've experienced abuse. Their services are available free of charge.
ou can call:

The distress line in your region

The Assaulted Women’s Helpline: 1-800-863-0511. Help is available in English and
translators are available by phone in many other languages

Hope for Wellness Helpline: 1-855-242-3310. Help is available in English and French and on request
Cree, Ojibway, and Inuktut.

Support for Indigenous Families involved with Family Court + Alternatives to Court for
Indigenous Families.



https://stepstojustice.ca/resource/distress-and-crisis-ontario-find-a-centre-near-you/
https://stepstojustice.ca/resource/assaulted-women-s-helpline-1/
https://lukesplace.ca/why-do-so-few-indigenous-women-engage-with-the-family-law-system/
https://lukesplace.ca/why-do-so-few-indigenous-women-engage-with-the-family-law-system/
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Helplines

Talk4Healing: If ﬁou are an Indigenous woman living in Northern Ontario
and speak English, Ojibway, Oji-Cree, or Cree, call 1-855-554-4325

Ganohkwasra Family Assault Support Services: If you are part of the Six
Nations of the Grand River community, call 519-445-4324

If you speak French, you can call:
Fem’aide: 1-877-336-2433 at any time

Oasis centre des femmes: 416-591-6565

La Maison d’hébergement pour femmes francophones: 647-777-6419



https://stepstojustice.ca/resource/talk4healing/
https://stepstojustice.ca/resource/ganohkwasra-family-assault-support-services-1-1/
https://stepstojustice.ca/resource/femaide-ca-the-francophone-helpline-for-women-dealing-with-violence/
https://stepstojustice.ca/resource/oasis-centre-des-femmes/
https://stepstojustice.ca/resource/federation-des-maisons-dhebergement-pour-femmes/

'V'
S C I EO | Communily Legal Educalion Onlario
Educatian juridique communautaire Ontario

v

Shelters

You can find your local shelter by visiting
sheltersafe.ca or 211ontario.ca or by calling 2-1-1

from anywhere in Ontario.



https://stepstojustice.ca/resource/ontario-sheltersafe/
https://stepstojustice.ca/resource/211-ontario-shelters/
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Resources

Calls to action: Truth and Reconciliation

Truth and Reconciliation Commission of Canada: Calls to Action

Luke’s Place — Impact of the Truth and Reconciliation Commission’s

Recommendations on Violence against Women

Settlers Take Action

Decolonizing Family Law + trauma-based approach to family law

Decolonizing Family Law — Rise Women’s Legal Centre



https://www2.gov.bc.ca/assets/gov/british-columbians-our-governments/indigenous-people/aboriginal-peoples-documents/calls_to_action_english2.pdf
https://lukesplace.ca/wp-content/uploads/2020/01/Truth-and-Reconcilation-Commissions-Recommendations-on-Violence-Against-Women.pdf
https://lukesplace.ca/wp-content/uploads/2020/01/Truth-and-Reconcilation-Commissions-Recommendations-on-Violence-Against-Women.pdf
https://oncanadaproject.ca/settlerstakeaction
https://womenslegalcentre.ca/wp-content/uploads/2022/01/Decolonizing-Family-Law-RiseWomensLegal-Jan-2022-WEB.pdf
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Resources

Support

Survivors Secretariat — recovery, reclamation and revitalization

Education

Indigenous Canada - Free Course

Whose Land?

Learn about where you are situated, information for land acknowledgements and learn

about the treaties and agreements signed across Canada (Turtle Island).



https://survivorssecretariat.ca/
https://www.ualberta.ca/admissions-programs/online-courses/indigenous-canada/index.html
https://www.whose.land/en/

'V'
S C I EO | Communily Legal Educalion Onlario
Educatian juridique communautaire Ontario

v

Thank you for joining us!

Subscribe to CLEO Connect for updates on new
legal information and upcoming webinars.

Steps to Justice — Steps to Justice

Contact me! Karen Dick at CLEO
w74 The Law
karen.dick@cleo.on.ca ﬂﬂ" Foundation

of Ontario
Advancing access to justice



cleoconnect.ca/subscribe
https://stepstojustice.ca/
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